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NO. 46853-2019
CANYON COUNTY NO. CR14-18-17630

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Joshua A. Hays appeals from the district court's Judgment and Commitment. Mr. Hays
was sentenced to a unified sentence of thirty-five years, with seventeen years fixed, for his rape
conviction and ten years fixed for his burglary conviction.

He asserts that the district court

abused its discretion in sentencing him to an excessive sentence without giving proper weight
and consideration to the mitigating factors in his case.
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Statement of the Facts & Course of Proceedings
On September 5, 2018, a Superseding Indictment was filed charging Mr. Hays with rape
and burglary. (R., pp.21-22.) The charges were the result of a report to police that Mr. Hays had
entered Ms. Mitchell's home and forced her participate in sexual activities. (PSI, p.3.) 1
Mr. Hays entered a not guilty plea. (R., p.32.) The case proceeded to trial. (R., pp.6286.)

In the face of the State's evidence, Mr. Hays testified that he had been invited to

Ms. Mitchell's home and that the sexual contact they had was consensual. (Tr., p.432, L.2 p.443, L.8.) Despite his testimony, the jury found Mr. Hays guilty of both charges. (R., pp.9192.)
At sentencing, the prosecution recommended a life sentence, with ten years fixed, for the
rape charge and ten years fixed for the burglary charge. (Tr., p.545, Ls.4-7.) Defense counsel
requested that Mr. Hays be placed on probation, with a requirement that he participate in
outpatient treatment, and an underlying sentence often years, with three years fixed. (Tr., p.550,
L.23 - p.551, L.2.) The district court imposed a unified sentence of thirty-five years, with
seventeen years fixed, for the rape conviction and ten years fixed for the burglary conviction, to
be served concurrently. (R., pp.144-45.)
Mr. Hays filed a Notice of Appeal timely from the district court's Judgment and
Commitment.

(R., pp.146-47.)

He also filed a timely motion for reduction of sentence.
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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(R., pp.170-71.) The Rule 35 motion was denied. 2 (Augmentation3: Order Denying Motion for
Reconsideration of Sentence.)

ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Hays, a unified sentence of
thirty-five years, with seventeen years fixed, for his conviction for rape and ten years fixed for
his conviction for burglary?

ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Hays, A Unified Sentence
Of Thirty-Five Years, With Seventeen Years Fixed, For His Conviction For Rape And Ten Years
Fixed For His Conviction For Burglary
Mr. Hays asserts that, given any view of the facts, his unified sentences of thirty-five
years, with seventeen years fixed, and ten years fixed, to be served concurrently, are excessive.
Where a defendant contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).

The Idaho Supreme Court has held that, "' [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Hays does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Hays must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
2

Mr. Hays does not raise the denial of his Rule 35 motion on appeal because his motion did not
contain any new or additional information, as required by State v. Huffman, 144 Idaho 201, 203
(2007).
3
A Motion to Augment was filed contemporaneously with this Appellant's Brief
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State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Hays asserts that the district
court failed to give proper weight and consideration to the mitigating factors that exist in his case
and, as a result, did not reach its decision by an exercise of reason.
Specifically, he asserts that the district court failed to give proper consideration to his
status as a first time felony offender. "The courts have long recognized that the first offender
should be accorded more lenient treatment than the habitual criminal. In addition to
considerations of humanity, justice and mercy, the object is to encourage and foster the
rehabilitation of one who has for the first time fallen into error, and whose character for crime
has not become fixed." State v. Owen, 73 Idaho 394, 402 (1953), overruled on other grounds by
State v. Shepherd, 94 Idaho 227, 228 (1971); see also State v. Nice, 103 Idaho 89, 91 (1982).
The instant offenses are Mr. Hays' first felony convictions. (PSI, pp.6-7.)
Additionally, Mr. Hays has a strong employment history. The Idaho Supreme Court has
held that it was error for the court to fail to consider, inter alia, a defendant's gainful
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employment in determining the appropriate sentence. State v. Mitchell, 77 Idaho 115, 119
(1955). Mr. Hays has worked for several years at A-Core of Boise as a concrete cutter. (PSI,
p.11.) He is eligible for re-hire upon release. (PSI, p.11.) His employer described him as a “key
asset to company” and noted that he “was reliable and always on-time.” (PSI, p.11.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court
noted that family and friend support were factors that should be considered in the Court’s
decision as to what is an appropriate sentence. Mr. Hays has the support of his family and
friends. He supplied the district court with several letters of support. (Defendant’s Exhibit A.)
Ms. Murray, Mr. Hays’ mother, noted that her son is “loving, caring and thoughtful” and offered
him a place to live upon release. (Defendant’s Exhibit A.) Megan Jacobsen wrote that Mr. Hays
is “very kind,” she has “full trust in him,” and has witnessed him working “very hard.”
(Defendant’s Exhibit A.) Sisters Kaile Zimmerman, Lenzi Wolf, and Ashley Miller each noted
that Mr. Hays always puts others first, is an “amazing individual,” doting father and uncle, hard
worker, and will continue to have his family’s support. (Defendant’s Exhibit A.) In addition, a
co-worker Michael Slater, took the time to offer testimony at the sentencing hearing. (Tr., p.531,
L.22 – p.533, L.7.) He noted that Mr. Hays is “an excellent, outstanding worker . . . a definite
assert to our company.” (Tr., p.532, Ls.17-18.) He also described Mr. Hays as a “good guy”
who has kept his word and has “been a standup guy on many accounts.” (Tr., p.532, L.21 –
p.533, L.2.)
Finally, in State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals
reduced the sentence imposed, “In light of Alberts’ expression of remorse for his conduct, his
recognition of his problem, his willingness to accept treatment and other positive attributes of his
character.” Id. 121 Idaho at 209. While Mr. Hays maintains his innocence, he is willing to
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participate in treatment. (PSI, p.141.) He was evaluated as having a low level of amenability to
treatment. (PSI, p.140.) However, this opinion was singly focused on Mr. Hays' minimization
of his sexual offense-i.e., his continued assertion of innocence.

(PSI, p.141.)

All other

variables suggested amenability: nature of sexual issues, nature of psychological issues, lack of
substance abuse issues, life functioning skills, and an expressed willingness to participate in
treatment. (PSI, pp.140-41.)
Based upon the above mitigating factors, Mr. Hays asserts that the district court abused
its discretion by imposing excessive sentences upon him. He asserts that had the district court
properly considered his status as a first time felony offender, employment history, friend and
family support, and willingness to participate in treatment, it would have crafted less severe
sentences and provided an opportunity for Mr. Hays to focus on his rehabilitation.

CONCLUSION
Mr. Hays respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 17th day of October, 2019.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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